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L. IDENTITY OF PETITIONERS
Appellant Arthur West and appellant Shavlik respectfully move this Court

for relief designated in Part B of this petition.

II. CITATION TO COURT OF APPEALS DECISIONS

On October 31, 2019, the Court of Appeals issued a published opinion
(appended as Exhibit I).

On January 4, 2020, theCourt of Appeals denied appellant’s Motion to

Modify. (appended as Exhibit II)
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I1I. ISSUES PRESENTED FOR REVIEW

1. The question of whether entities such as Children’s Advocacy
Centers tha tconduct criminal forensic interviews and coordinate
multidisciplinary teams of law enforcement officers for the
investigation and prosecution of crimes should be seen to be the
functional equivalent of public agencies is of substantial and
widespread importance.

This case involves the novel question of whether the Children's
Advocacy Center of Snohomish County at Dawson Place an agency that
the conducts forensic interviews and coordinates multidisciplinary teams
of law enforcement officers pursuant to a specific statutory mandate and in
conformity with investigative protocols adopted pursuant to State law,
should be found to be the functional equivalent of a public agency under
the Washington State Public Records Act.

For over 3 decades, the Department of Justice' and federal and
State legislation have encouraged states to adopt CACs and MDTs, for
example, by “...creating and improving the use of multidisciplinary teams
and interagency, intra-agency, interstate, and intrastate protocols to
enhance investigations;...” (see the Child Abuse Prevention and Treatment
Act, 42 U.S.C. 5106a(a)(2)(A)).

There are over 850 CACs nationwide” and at least a half a dozen in
Washington State. These organizations perform a necessary and critical
role in our criminal justice system in the effective investigation and

prosecution of some of the nation's most egregious crimes.

! See; Children's Advocacy Centers, Program Summary, Office of Justice

Programs, U.S. Department of Justice,
https://www.ojjdp.gov/programs/ProgSummary.asp?pi=30

2 See; 15 Lessons Learned from Child Advocacy Centers, Shelly L. Jackson,
Office for Victims of Crime, Office of Justice Programs, U.S. Department of Justice.
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These critical law enforcement functions of the DPCAC,
encouraged, established, defined, and controlled by State and federal laws
and county protocols and funded in part by public funds raise a question of
widespread importance as to whether these CAC organizations are the

functional equivalent of public agencies .

2. The issue of whether the Telford Test should remain a totality of
circumstances standard or whether it should be supplanted by a rule-
like checklist of specific requirements is an issue of substantial
importance involving conflicting rulings of Divisions I, II, and III.

The second, and perhaps more important issue is whether the
“Telford” functional equivalency test should remain as a totality of
circumstances standard, or instead being transformed into a rule-like
checklist where the result is controlled not by a totality of circumstances
standard but by rule-like checklist requiring the courts to respond in a
determinate way to the presence of certain delimited triggering facts.

As one commentator has observed "[a] legal directive is 'standard'-like
when it tends to collapse decisionmaking back into the direct application
of the background principle or policy to a fact situation." while by
contrast: "[a] legal directive is 'rule'-like when it binds a decisionmaker to
respond in a determinate way to the presence of delimited triggering

facts." See Foreword: The Justices of Rules and Standards, Kathleen M

Sullivan 106 Harv. L. Rev. 22 (1992-1993), note 19, at 58. Cited in Rules
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Against Rulification, Michael Coenen, Yale Law Journal, Volume 124,
Issue 3, (2014)

In the present case the Trial and Appeals Courts rejected a totality of
circumstances review and instead engaged in an analysis based upon rigid
rules: whether a private person signed articles of incorporation, whether
despite drawing over 50% of its funding from the public, some degree of
fee for services could be seen during an arbitrarily selected time period;
whether the agency performed “core” governmental services, and whether
there was day to day control over the organization.

By creating a strict evidentiary checklist whose every item the litigants
must tick off." the lower courts had employed the "antithesis of a totality-
of-the-circumstances analysis,"

The "inflexible checklist," simply put, was not "the way to conduct a

totality of circumstances review." (see, e.g. Florida v. Harris, 133 S. Ct.
1050, 156 (2013).

The court should have asked the simpler question of whether "all the
facts surrounding the agency’s activities, viewed through the lens of the
Telford factors, would make a reasonably prudent person think that the
agency was the functional equivalent of a public entity.

In failing to do so the Division I violated the terms of test set forth

in Telford v. Thurston County Board of Commissioners,
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95 Wn. App. 149, 162-63,. 974 P.2d 886 (1999), Board of Trustees v.
Freedom of Information Comm', 436 A.2d at 270-1, common sense, and
the precedent of the other appeals courts in West v. Waco and Clarke v.

Tri-cities, as well as Florida v. Harris.

ARGUMENT
This case involves two basic issues.

First, whether an agency that conducts criminal forensic police
interviews and coordinates criminal investigations and prosecutions is
properly seen to be the functional equivalent of a public agency.

The second, and perhaps more important issue is whether the
“Telford” functional equivalency test should remain as a totality of
circumstances standard, or instead be transformed into a rule-like checklist
where the result is controlled not by a totality of circumstances standard
but by rule-like checklist requiring the courts to respond in a determinate
way to the presence of certain delimited triggering facts.

The totality of circumstances analysis as set forth in the “Telford
Test” should not be transformed into a rule-like checklist or “Fortgang

Formula” where the result is controlled not by the totality of
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circumstances but by checklist requiring the courts to respond in a
determinate way to the presence of certain delimited triggering facts.

This conclusion is supported by the circumstance that if we view the
functions of Dawson’s Place under the totality of circumstances
framework, it clearly presents itself as an entity that is performing the

functional equivalent of l,aw enforcement and police activities.

1. DAWSON PLACE PERFORMS PUBLIC FUNCTIONS

1. The Court erred in finding that the DPCACSC’s coordination
investigation and prosecutions of felony crimes and conduct of criminal
forensic interviews were not public functions in contrast to the
determinations of the Ohio Supreme Court in Arnold and 9 other States
that all ruled that CAC type interviews were the functional equivalent of
public police interrogations, and the sound decision of the Tennessee
Supreme Court in Memphis Publishing v. Cherokee Children, 87 SW 3d
67, (2002).

The November 25 decision of this Court found, based upon an
incorrect, rigid, rule based review, that criminal forensic interviews and
the coordination of investigation of felony crimes were not public
functions. There are a large number of court decisions at variance with this
ruling.

The public nature and due process implications of forensic

interviews taken in CACs or in circumstances amounting to the functional

equivalent of a forensic interview in a CAC are well established in black



letter law. One such decision is State v. Arnold, from the Supreme Court of
Ohio which explains that the type of interviews taken at CACs and their
functional equivalents are “testimonial” police interviews for the purpose
of the confrontation clause:

In Siler, we stated that “courts have consistently
applied the primary-purpose test to statements that a
child declarant made to police or those determined to
be police agents.” Siler, 116 Ohio St.3d 39, 2007-
Ohio-5637, 876 N.E.2d 534, at 9] 29. In one of those
cases, the Supreme Court of North Dakota stated, “In
cases since Crawford, other states with the functional
equivalent of the Children’s Advocacy Center
(‘CAC’) involved in this case have held that similar
statements made by a child with police involvement
inevitably are testimonial.” State v. Blue (2006), 199
N.D. 50, 717 N.W.2d 558, 9 15.

The Arnold Court further explained the CAC MTD structure and
its implications on the law enforcement related nature of the forensic

interviews taken at CACs and their functional equivalents:

the CAC is responsible for assembling a
multidisciplinary  team. R.C. 2151.426 and
2151.427(A). The multidisciplinary team must
include law enforcement and prosecuting attorneys as
members. Id. The statutory connection between
CACs and law enforcement suggests that CACs are
not solely medical-treatment providers and that a
CAC interviewer can be an agent of the police.

The circumstances of the interview indicate that its
primary purpose was ‘“to establish or prove past
events potentially relevant to later criminal
prosecution.” Davis, 547 U.S. at 822, 126 S.Ct. 2266,



165 L.Ed.2d 224. See Siler, 116 Ohio St.3d 39, 2007-
Ohio-5637, 876 N.E.2d 534, paragraph one of the
syllabus. Police observed the interview, which the
state concedes is a customary practice. A DVD
recording of the interview was preserved, a strong
indication that the purpose of the interview was to
obtain evidence for use by the
prosecution...Furthermore, many of the questions
asked were investigatory in nature and similar to the
questions asked in a direct examination in a judicial
proceeding. See Davis, 547 U.S. at 830, 126 S.Ct.
2266, 165 L.Ed.2d 224.

The Court in Arnold surveyed 9 other State Supreme Court
Decisions which determined that statements taken in the equivalent of a
CAC interview were “testimonial” law enforcement statements...

At least nine state supreme courts have concluded
that out-of-court statements by child sexual assault
victims to non-law-enforcement personnel are
testimonial. State v. Contreras (Fla.2008), 979 So.2d
896; Hooper, 145 Idaho 139, 176 P.3d 911; In re
Rolandis G., 232 I1l.2d 13, 327 Ill.Dec. 479, 902
N.E.2d 600; State v. Bentley (Iowa 2007), 739
N.W.2d 296; State v. Henderson (2007), 284 Kan.
267, 160 P.3d 776; State v. Snowden (2005), 385
Md. 64, 867 A.2d 314; State v. Justus (Mo0.2006),
205 S.W. 3d 872; Blue, 2006 ND 134, 717 N.W.2d
558; Mack, 337 Or. 586, 101 P.3d 349. Each of these
cases involves an interviewer who performed in
circumstances substantially similar to the facts before
us. See, e.g., Blue, 2006 ND 134, 717 N.W.2d 558, 4
2-3 (a forensic interviewer conducted the interview
while a police officer watched; the officer was given
a videotaped recording of the interview); Contreras,
979 So.2d at 905 (interview by child-protection-team
coordinator was watched by police officer and
recorded); Bentley, 739 N.W.2d at 297, 300
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(interview by counselor at child- protection center
was watched by police officers, who took videotaped
copy of the interview with them). My conclusion in
this case is bolstered by the fact that the majority of
our sister courts that have considered substantially
the same issue have reached the same conclusion that
I reach.

Based upon this precedent, it is beyond question that the forensic
child interviews conducted at the Dawson Place Child Advocacy Center of
Snohomish County are the functional equivalent of police functions
implicating due process concerns.

Defendant's argument in this case appears to rest on the faulty
basis of an organizational shell or three card Monte game whereby an
artificial and specious distinction is drawn between “Dawson Place”,
“The Child Advocacy Center of Snohomish County” and the offices of
Prosecuting Attorney and Sheriff of Snohomish County.

In reality, there is no such distinction. Dawson Place, the Child
Advocacy Center of Snohomish County, and the Special Assault and
Investigation Units of the County Prosecutor and Sheriff are all
interrelated component parts of a unified whole, operating out of one
location to conduct law enforcement activities’ pursuant to enabling

legislation and mandatory statutorily required protocols.

8 The deposition evidence demonstrates that 9 Prosecutors and 6 County Sheriff

Deputies operate out of The CACSC, and that virtually all of the forensic interviews of
young victims of sexual assault in the entirety of Snohomish County are conducted by
Daswson Place interviewers in the context of a Multidisciplinary team.
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Specific examples of CAC's or similar organizations having been
found to be the equivalent of public agencies are shown in the
determinations of Lawmakers and agencies in Kentucky and Illinois, and
in the Tennessee case of Memphis Publishing v. Cherokee Children, 87
SW 3d 67, (2002)

A 2007 determination of the Attorney General of the State of
Kentucky, in regard to a Child Advocacy Center in Ashland Kentucky,
(“Hope's Place”) noted, significantly, that...

Neither Hopes Place nor the Cabinet for Health and Family
Services disputes the advocacy center's status as a public
agency under the Open Public Records Act... (See 07-
ORD-036, In re: Ray Eplion/Hope's Place)

In addition, Kentucky law KRS 620.050(6) implicity recognizes
Child Advocacy Centers as Public Agencies by providing an exception to
disclosure for :

Files, reports, notes, photographs, records, electronic and
other communications, and working papers used or
developed by a children’s advocacy center in providing
services under this chapter . . .

The Legislature of the State of Illinois, in 55 ILCS 80, the
“Children's Advocacy Center Act” has adopted another persuasive State
Statute recognizing the important and fundamental core government

functions performed by Child Advocacy Centers. The Illinois Legislature

found that;
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(a) The General Assembly finds that the creation of
accredited Children's Advocacy Centers ("CACs")
accredited throughout the State of Illinois is essential to
providing a formal, comprehensive, integrated, and
multidisciplinary response to the investigation and
disposition of reports of child maltreatment;...

The General Assembly further finds that... The protection
of children from physical abuse, sexual abuse and
exploitation, and neglect, hereinafter "child maltreatment",
is at the core of the duties and fundamental
responsibilities of the General Assembly and provides the
highest compelling interest...(emphasis added)

Similarly, the Court of Appeals of Tennessee, in Memphis
Publishing v. Cherokee Children, 87 SW 3d 67, (2002), found that an
ostensibly “private” entity providing child care and placement related
services to children was the functional equivalent of a public agency due
in large part to the inherently public functions it performed. That Court
ruled:

..when an entity assumes responsibility for providing
public functions to such an extent that it becomes the
functional equivalent of a governmental agency, the
Tennessee Public Records Act guarantees that the entity is
held accountable to the public for its performance of those
functions.

Having set forth the "functional equivalency" test, we
next must apply that analysis to the case under submission.
Most critically, the services performed by Cherokee,
providing child care services for indigent families and
supervising child care placements under TDHS guidelines,
were undeniably public in nature.

The Tennessee Court concluded...

Xiv



While it is true that: (1) Cherokee was privately
incorporated rather than created by the legislature; (2) the
contracts disavowed any agency relationship between
Cherokee and the State; and (3) the parties asserted that the
State incurred no tort liability for Cherokee's activities,
these considerations are outweighed by the other factors
listed above. (Memphis, supra, emphasis added)

In a similar case the Court in Tennessee cited to Memphis and ruled that:
...the state has no higher duty than to ensure that those persons
who violate society's laws are punished. Fulfilling that duty is
essential to the integrity of the government and to the protection
of the public. It is not a duty that can legally or morally be handed
to a private party and then ignored. Friedmann v. Corrections
Corporation of America, 310 S.W.3d 366 (2009)

2. DAWSON PLACE WAS LARGELY CREATED BY PUBLIC
OFFICIALS BASED ON DECADES OF SPECIAL LEGISLATION

In considering only a formalistic argument that the CAC had been
privately incorporated the Court ruled at variance with the sound
precedent of Board of Trustees of Woodstock Academy v. FOIC, 181
Conn. 544, 549, 436 A.2d 266 (1980), (Cited in Telford)

In conducting a functional equivalency analysis, formalistic
arguments that an entity is a nonprofit organization are usually rejected by
the courts as non-determinative. Rather, courts look at substance over
form due to the existence of a myriad of organizational arrangements for

accomplishing government business*

4 See Board of Trustees of Woodstock Academy v. FOIC, 181 Conn. 544, 549, 436
A.2d 266 (1980), (Cited in Telford)
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However in the present case, the Court erred in applying a rigid
“identity of incorporators” rule that elevated form over substance and
ignored the totality of circumstances and a 30 year history of special
federal and state legislation fostering the Child Advocacy model, the
History of the development of the national CAC model and the substance
and legislative history of the laws governing CACs in the State of
Washington.

It cannot be reasonably disputed that the first CAC in Huntsville
Alabama, which precipitated the entire CAC movement, was started by a
Prosecutor, Bud Cramer in the early 80s to facilitate a core governmental
function, the effective prosecution of child abusers.

The first Child Advocacy Canter, (which grew into and precipitated
a national movement to establish CACs nationwide) as well as the whole
NCAC movement, have as their primary purpose the facilitation of
effective investigation and prosecution of criminal act of child abuse.

This conclusion is borne out by the history of the NCAC in
Alabama, as well as the federal statutes and federal grant programs
developed to spread the CAC model throughout the 50 States, and the
significant involvement of the Department of Justice in facilitating,

supervising, and encouraging the development of a national network of
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Children's Advocacy Centers and various National, Regional and State
based organizations to foster and support local CACs.

The Department of Justice has a number of programs and
publications encouraging and providing guidance in the formation and
operation of CACs, including such publications as “Forming a
Multidisciplinary Team to Investigate Child Abuse® and “Resource for
Evaluating Child Advocacy Centers® a resource book, written expressly
for administrators of Child Advocacy Centers.

In 1985, Congressman Robert E. "Bud" Cramer (AL), who
was then a District Attorney, organized an effort to create a
better system to help abused children. He was frustrated as
a prosecutor, because he was having difficulty prosecuting
child abuse cases and getting guilty verdicts or pleas for
offenders of crimes against children. He noticed the social
service and the criminal justice systems were not working
together in an effective manner... He pulled together law
enforcement, criminal justice, child protective service,
medical and mental health workers into one coordinated
team that would serve child victims of crime in a respectful
way. Thirty years ago, this was a revolutionary idea’.

As Theresa Young® and various other scholars have correctly observed...

5

http://www.popcenter.org/problems/child abuse/PDFs/Ells(1998).pdf

6 https://www.nij.gov/Pages/welcome.aspxaboration in multidisciplinary teams,

http://acumen.lib.ua.edu/content/u0015/0000001/0001852/u0015_ 0000001 0001852.pdf
7 http://blog.al.com/live/2014/04/child_advocacy_started in_hunt.html

8
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In harmony with the active role of the federal government acting in

collaboration with the State of Washington, and aided by these federal

laws and grant programs, Washington State, in 2010, passed HB 2596,
(Now incorporated in RCW 26.44) which defined a “Children's Advocacy
Center” as:
“a child-focused facility in good standing with the state
chapter for children's advocacy centers and that coordinates
a multidisciplinary process for the investigation,
prosecution, and treatment of sexual and other types of
child abuse....within the context of county protocols as
defined in RCW 26.44.180 and 26.44.185.

In light of the Legislative history of HB 2596, (See appended) and
the substantive requirements it imposed on Child Advocacy Centers, and
the facts of this case, it cannot be reasonably argued that Child Advocacy
Center of Snohomish County, as it presently exists and operate, was not
“created” by County Law Enforcement officers acting pursuant to law, or
that the CAC does not operate under a pervasive scheme of government
regulation to perform an inherently “Public” function.

By focusing upon the sole issue of who signed the incorporation
papers the Court ignored 30 years of CAC kegislation and the fact that
Seth Dawson, Mark Roe and Janice Ellis of the Snohomish County

Prosecutor's office were instrumental in, and played the critical roles in

conceiving, birthing, and raising the entity that is now correctly referred to
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as “The Child Advocacy Center of Snohomish County” (and less correctly
and more confusingly also referred to as “Dawson Place”).

As the Sworn testimony of Snohomish County Prosecutor Mark Roe
demonstrates, the Child Advocacy Center of Snohomish County (CACSC)
originated in

“A twinkle in Seth Dawson's Eye” (See Transcript of Mark
Roe, Page 71, line 24) “...an idea that had come from some
conference he (Seth Dawson) had Gone to back East” (in
the Mid- nineties).

Subsequently, around 2006 Seth Dawson, working with Mark Roe
and other public officials of the County first established the CACSC in
County offices in a building on Colby Avenue rented by the County that
had been vacated as a result of the Completion of new County Building.
As Mr Roe testified...

“And I think I heard about this space and I grabbed a
Seargeant from the Sheriff's Office. And we walked over
there to see if we thought it was big enough to house...a
functioning child advocacy center...”(See Transcript of
Mark Roe, Page 80, lines 10-14)

As Mr. Roe further certified, he was instrumental in the physical
creation of the entity that became the Child Advocacy Center of
Snohomish County

“So finding a spot, a location, and encouraging people from

other agencies to come there with us and work with us so
we're together so kids don't have to run all over the goddam
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place, yes, I had a role in that. I encouraged that...”’(See
Transcript of Mark Roe, Page 80, lines 19-24)

Thus, is is clear from all competent evidence that the entity that is
referred to correctly as “The Child Advocacy Center of Snohomish
County” (and less correctly and more confusingly also referred to as
“Dawson Place”) was conceived and created by Seth Dawson after being
conceived in the form of “A twinkle in his eye” . Snohomish County
Prosecutor Dawson was aided in the effort by Mr. Roe, then a junior
Deputy Prosecutor, who played a major supporting role, and through their
efforts, and with the subsequent fundraising expertise of former
Snohomish County Deputy Prosecutor--now Judge, Janice Ellis, millions
of dollars in grant money was obtained to incarnate, flesh out and nourish
the entity that originated in “a twinkle in the eye” of its creator,
Snohomish County Prosecutor Seth Dawson.

In light of the uncontradicted evidence of Mr. Roe, and the
documentation of the fundraising efforts of Snohomish county and the
Snohomish County Prosecutor's Office, this Court should have concluded
that the CACSC was substantially “created” by, and is maintained by
public officials to serve a manifestly public purpose, regardless of the
formalistic argument that it was a nonprofit organization incorporated by a

private individual.
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3. THE APPEALS COURT’S RIGID ANALYSIS IGNORED THEC
CIRCUJSTANCE THAT DAWSON PLACE WAS SUPPORTED BY
60% PUBLIC FUNDING

The Court in its November 25 decision also Played fast and loose
with the funding criteria set forth in Telford, disregarding the
circumstance that it noted that 60% of the CAC funds came from public
sources.

The Telford Test is a “totality of circumstances” test where all
aspects of an organization are supposed to be weighed. The lower Courts
violated the spirit of the functional equivalency test by picking and
choosing what period of funding to consider. In addition, they improperly
determined that any amount of fees for service was determinative of
private funding, especially when the forensic interviewers at the CAC
were funded by the Mental Health Tax, and when much of the “private”
donations were solicited with the use of public funds and officers.

4. THE LEVEL OF GOVERNMENT INVOLVEMENT AND
CONTROL OF THE CAC SUPPORTS FUNCTIONAL
EQUIVALENCE UNDER TELFORD

The Court in its November 25 Opinion also failed to consider the

totality of circumstances of the control and involvement of the

Government in the activities of Dawson Place, evidenced by the many law
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enforcement officers and the County Protocols it is required to operate
under.

The lower Courts erred in failing to find that Child advocacy
Center of Snohomish County as an agency providing criminal justice and
coordinating functions under the statutory mandate of RCW 26.24.020 and
Protocols adopted pursuant to RCW 26.44.180 and 26.44.185.

RCW 26.44.180

Investigation of child sexual abuse—Protocols—
Documentation of agencies' roles.

(1) Each agency involved in investigating child sexual
abuse shall document its role in handling cases and how it
will coordinate with other local agencies or systems and
shall adopt a local protocol based on the state guidelines.
The department and local law enforcement agencies may
include other agencies and systems that are involved with
child sexual abuse victims in the multidisciplinary
coordination. (2) Each county shall develop a written
protocol for handling criminal child sexual abuse
investigations. The protocol shall address the coordination
of child sexual abuse investigations between the
prosecutor's office, law enforcement, children's protective
services, children's advocacy centers, where available, local
advocacy groups, community sexual assault programs, as
defined in RCW 70.125.030, and any other local agency
involved in the criminal investigation of child sexual abuse,
including those investigations involving multiple victims
and multiple offenders. The protocol shall be developed by
the prosecuting attorney with the assistance of the agencies
referenced in this subsection.

Under the circumstances, this Court erred in finding the level of

government involvement and control failed to meet the Telford Test.
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VI. CONCLUSION

This petition involves issues of substantial public interest that should
be determined by the Supreme Court. The decision of the Appeals Court is
in conflict with previous decisions of the Courts of appeals and Supreme
Court interpreting the Telford Test as a totality of circumstances standard
rather than as a rigid set of rules Significant questions of law and
substantial and important public issues are involved.

The Court should accept review and (1) reverse the decision of the
Court of Appeals case No. 79656-9-1, filed 11/25/2019 and reverse the
trial court’s Order granting of the Snohomish County Child Advocacy
Center, dba Dawson Place’s Motion for Summary Judgment and denial of
Shavlik, West's Motion for Summary Judgment and (2) remand for a
determination that Snohomish County Child Advocacy Center, dba
Dawson Place is subject to the PRA, Public Records Act and any further
relief the court in it’s discretion, may grant..

Based on the foregoing arguments, Shavlik and West respectfully
request the Supreme Court accept review of this case because it meets the
criteria for review set forth in RAP 13.4.

Respectfully submitted this day of February 3, 2020.
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VERELLEN, J. — The Public Records Act, chapter 42.56 RCW (PRA),
extends both to government agencies and private entities that are the functional
equivalent of a government agency. Lori Shavlik and Arthur West (collectively
West) requested documents from the private nonprofit organization Child
Advocacy Center of Snohomish County at Dawson Place, but West does not
establish it is the functional equivalent of a government agency. The trial court
correctly concluded Dawson Place is not subject to the PRA.

West also fails to demonstrate the trial court abused its discretion by
denying his CR 56(f) motion to continue or by striking both a deposition transcript
that failed to comply with local rules and evidence he failed to authenticate.

We deny Dawson Place’s motion for RAP 18.9 sanctions.

We affirm the summary judgment in favor of Dawson Place.
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FACTS

In early 2017, Shavlik and West submitted separate PRA requests to
Dawson Place. Located in Everett, Dawson Place is a landlord to private and
public entities that work with victims of child abuse, provides forensic interviewers
to interview child abuse victims, and coordinates information-sharing meetings
among entities that assist child abuse victims. Dawson Place responded it was
not subject to the PRA. Shavlik and West each filed lawsuits, contending Dawson
Place violated the PRA. The court consolidated the actions.

Dawson Place filed a motion for summary judgment and to strike some of
West's previously filed evidentiary submissions. Less than two weeks later, West
filed a motion for summary judgment. West filed a CR 56(f) motion to continue to
transcribe a deposition and to conduct additional discovery based on the
deposition. With the parties’ agreement, the court took the matter under
advisement to allow time to transcribe the deposition. After reviewing the
deposition transcript, the court denied the motion to continue. The court granted
the motion to strike and granted summary judgment for Dawson Place, concluding
it was not subject to the PRA.

West appeals.

ANALYSIS

I. Whether Dawson Place is Subject to the PRA

West argues the court erred by concluding Dawson Place is not the

functional equivalent of a public agency under the PRA. We review questions of
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statutory interpretation and summary judgment rulings de novo, considering the
evidence and any reasonable inferences in a light most favorable to the
nonmoving party.’

The PRA “is a strongly-worded mandate for open government™ and “must
be liberally construed™ to protect the public’s interest in broad disclosure.2 The
PRA states, “Each agency . . . shall make available for public inspection and
copying all public records” subject to certain exceptions.> An “agency” includes all
‘local agencies,” which are defined broadly as “every county, city, town, municipal
corporation, quasi-municipal corporation, or special purpose district, or any office,
department, division, bureau, board, commission, or agency thereof, or other local
public agency.” A private organization becomes subject to the PRA if it acts as
the “functional equivalent” of a statutory “public agency.”®

We determine whether an organization is the functional equivalent of a

public agency under the PRA by weighing the Telford v. Thurston County Board of

' Fortgang v. Woodland Park Zoo, 187 Wn.2d 509, 518, 387 P.3d 690
(2017).

2 1d. at 512 (internal quotation marks omitted) (quoting Rental Hous. Ass'n
of Puget Sound v. City of Des Moines, 165 Wn.2d 525, 527, 199 P.3d 393 (2009);
Yakima County v. Yakima Herald-Republic, 170 Wn.2d 775, 791, 246 P.3d 768
(2011) (quoting RCW 42.45.030)).

3 RCW 42.56.070(1).
4 RCW 42.56.010(1).
5 Fortgang, 187 Wn.2d at 512.
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Commissioners ° factors.” West argues, though, Dawson Place is the equivalent

of a public agency “regardless of the Telford factors.”® In the recent case Fortgang

v. Woodland Park Zoo, our Supreme Court held “[t]he Telford test is the proper

analytical framework for evaluating a private or quasi-public entity’s disclosure
requirements under the PRA.” Because Fortgang controls our analysis and West
relies on cases predating Fortgang, his argument is unpersuasive.

The purpose of the Telford test is to “identify private entities that have

effectively assumed the role of government.”?

Under the Telford test, the factors relevant to deciding when a
private entity is treated as the functional equivalent of an agency are
(1) whether the entity performs a government function, (2) the extent
to which the government funds the entity's activities, (3) the extent of
government involvement in the entity's activities, and (4) whether the
entity was created by the government.l'"]

The factors do not need to be satisfied equally for an organization to be subject to

the PRA.'2 PRA cases are highly fact-specific,'® and past applications of the

6 95 Wn. App. 149, 974 P.2d 886 (1999).
7 Fortgang, 187 Wn.2d at 513.

8 Appellant's Br. at 17.

9 Fortgang, 187 Wn.2d at 534.

10 |d. at 526.

11d. at 517-18.

12 Clarke v. Tri-Cities Animal Care & Control Shelter, 144 Wn. App. at 185,
192, 181 P.3d 881 (2008) (citing Telford, 95 Wn. App. at 162).

13 See Andrews v. Wash. State Patrol, 183 Wn. App. 644, 65‘3, 334 P.3d 94
(2014) (“whether an agency complies with the PRA is a fact specific inquiry”).
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Telford test provide important guidance.' A survey of selected cases applying the
Telford factors is instructive.

In Fortgang v. Woodland Park Zoo, the plaintiff sought records from the

nonprofit contracted with the City of Seattle to run the Woodland Park Zoo.'® The
court applied the Telford factors and concluded the zoo was not subject to the
PRA where three of the four factors weighed against functional equivalency.'®
First, the job of “zoo management” was not “an inherently governmental function”
because it was not a task “that could not be delegated to the private sector.”"”
Second, although 30 percent of the zoo’s budget was from public sources, that
money came from fixed annual allocations rather than reimbursable
fees-for-service.’® Because fixed annual allocations supported a conclusion of
functional equivalency but “no Washington case concludes that an entity’s funding
supports PRA coverage in absence of majority public funding,” this factor was
inconclusive.'® Thirq, the government did not exert day-to-day control over zoo

operations, despite the presence of three government representatives on the 38-

14 See, e.q., Fortgang, 187 Wn.2d at 525 n.7, 526 n.8, 528 n.11 (relying on
foreign applications of the Telford factors); cf. Neighborhood All. of Spokane
County v. Spokane County, 172 Wn.2d 702, 719-21, 261 P.3d 119 (2011)
(approving reliance on federal open records jurisprudence to interpret and apply
the PRA). -

15187 Wn.2d 509, 387 P.3d 690 (2017).
16 |d. at 533.

17 |d, at 524-26.

18 |d. at 516, 527.

19 |d. at 529.
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member zoo board and various transparency and record-keeping requirements in
the contract with Seattle.?® The absence of governmental control over day-to-day
zoo operations weighed against functional equivalency.?' Fourth, the nonprofit
contracted to run the zoo “was incorporated solely by private individuals, so [the
court] could not attribute its ‘origin’ to special legislation or governmental action.”22
Because three factors weighed against functional equivalence and the other was
inconclusive, the nonprofit was not subject to the PRA.23

In Clarke v. Tri-Cities Animal Care & Control Shelter, Division Il of this

court concluded an animal shelter was the functional equivalent of a public
agency.?* First, and most significantly, the animal shelter performed a
nondelegable governmental function because its contract with local government let
it exercise “police powers pursuant to state statute.”?> Second, “nearly all” of the
shelter's operating budget came from public money, the government paid its rent,
and its contract with the government prohibited it from doing any business other
than animal control services.?® Third, although the shelter was “in control of its

day-to-day operations,” the court concluded this factor supported functional

20 |d. at 515, 530-31.

21 |d. at 531.

22 |4 at 532.

23 |d. at 533.

24 144 \Wn. App. 185, 181 P.3d 881 (2008).
25 [d. at 193.

26 |d. at 194-95.
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equivalence because of “a notable degree of governmental control.”?” Clarke
predates Fortgang, and it is clear Fortgang's requirement of governmental control
over day-to-day operations constrains Clarke’s reasoning on this factor. Fourth,
because the animal shelter was a private corporation not created by the
government, this factor weighed against functional equivalence.?® Because, on
balance, the factors favored functional equivalence, the animal shelter was subject
to the PRA.2°

Washington courts have also long relied on foreign case law as persuasive
authority to analyze the PRA.3° For example, the Telford court directly adopted its
functional equivalency test from a Connecticut Supreme Court case.3! Another

Connecticut case, which our Supreme Court cited in Fortgang, Domestic Violence

Services of Greater New Haven, Inc. v. Freedom of Information Commission,3?

provides guidance here.
An individual requested corporate documents, such as bylaws and budgets,

from a domestic violence nonprofit organization pursuant to Connecticut’s public

27|

O

. at 195.

3
Iz |2 |

29
%0 E g., Fortgang, 187 Wn.2d at 525-26, 528, 530, 532 (citing foreign
cases).

31 Telford, 95 Wn. App. at 162-63 (citing Board of Trustees of Woodstock
Academy v. Freedom of Info. Comm’'n, 181 Conn. 544, 436 A.2d 266 (1980)).

32 47 Conn. App. 468, 704 A.2d 827 (1998).
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records act.3* The organization helped victims of domestic violence with shelter,
counseling, and advocacy services.** Connecticut law required that the judiciary
maintain family violence response and intervention units to address domestic
violence cases and provide advocacy services. The judiciary contracted with a
statewide nonprofit to provide services, and that nonprofit subcontracted with the
domestic violence organization for local services.®® Courts referred dorhestic
violence victims to the organization for advocacy services.%l The organization
received 66 percent of its funding from federal, state, and local government.3”
Applying factors identical to the Telford factors, the court concluded the
organization was not a public agency.® First, the organization was not performing
a nondelegable governmental function. Although preventing domestic violence
and treating its victims was a governmental function, the organization had no
power to make decisions affecting government programs that benefitted domestic
violence victims. And the organization provided those services pursuant only to a
private contract rather than being compelled to do so by statute.3® Second, the

funding factor was not met because the “substantial funds from government” came

33 1d. at 467.

34 1d. at 471.

3 |d, at 472.
3|9,

37 |d. at 471.

38 |d. at 473, 478.
39 |d. at 475.



No. 79656-9-1/9

from service contracts and government grants.*° Third, the government control
factor did not support functional equivalency. The regulatory and audit
requirements imposed on the organization by the government did not make it the
functional equivalent of an agency “[b]ecause government does not have
day-to-day involvement in the [organization’s] ongoing activities.”! Fourth, the
organization was not created by government.*2 Because none of the factors were
met, the domestic violence organization was not subject to Connecticut’s public
records act.43

Here, West contends all four Telford factors show Dawson Place is the
functional equivalent of a public agency.

A. Inherently Governmental Function

The first factor considers whether the organization performs inherently
governmental functions or “functions that could not be delegated to the private
sector.”** An organization does not perform a government function merely
because it contracts with the government pursuant to enabling legislation.*®

West argues Dawson Place performs a nondelegable law enforcement

function because of its contractual duties with Snohomish County, particularly the

40 |d. at 476.

411d. at 478.

42 1d. at 478.

43 |d.

4 Fortgang, 187 Wn.2d at 524 (citing Telford, 95 Wn. App. at 165), 525.
45 |d. at 525.
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role its child interview specialists play in criminal investigations. This argument
overstates Dawson Place’s role in the criminal justice process and misstates the
organization’s mission.

Before the creation of Dawson Place, a child victim of physical or sexual
abuse in Snohomish County “would have to go all over the county to find
[treatment and law enforcement] services” which was “unduly burdensome on
people and families that were already going through what was likely the most
difficult time of their life.”*® Putting law enforcement, medical, and social services
in a single location helps avoid revictimizing children by making them recount their
abuse in multiple interviews with multiple people.#” Accordingly, Dawson Place’s
bylaws state its mission is to “promote[ ] a coordinated multidisciplinary response
to child physical and sexual assault in a safe, agency-neutral child-focused
setting.”®

Dawson Place advances its mission through three distinct, but related,
activities. First, it is the landlord to five entities that lease about two-thirds of

Dawson Place’s building and work with victims of child abuse.*® Dawson Place

46 Clerk's Papers (CP) at 2276.

47 |d. at 2276-77; see id. at 3877 (“By providing a single location and
accredited interviewing services, [Dawson Place] reduce[s] the additional trauma
that comes with seeking help after the initial trauma of the abuse.”);

RCW 26.44.175(1) (“The legislature finds that the purpose of multidisciplinary child
protection teams . . . is to . . . coordinate the prompt investigation of . . . child
abuse . . . to reduce the trauma of any child victim.”).

48 CP at 4074.

49 The entities, two private and three public, are Providence Intervention
Center for Assault & Abuse, which conducts forensic examinations for physical

10
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pays property taxes on its building, pays the mortgage on its building, and
manages the issues of being a landlord.

Second, Dawson Place coordinates information sharing on child abuse
victims through multidisciplinary team meetings. Although RCW 26.44.180
mandates the use of multidisciplinary team meetings to investigate and address
child sexual abuse, a child advocacy center is not necessary to comply with the
law.%® Dawson Place’s executive director chairs all multidisciplinary team
meetings. The executive director and her office staff schedule the meetings and
invite attendees. Meeting attendees vary depending on the cases being
discussed. Attendees could include law enforcement if the victim’s case is being

criminally investigated, it could include only medical providers, or it could be a mix.

and sexual abuse as well as providing victim advocacy services; Compass
Health’s Child Advocacy Program, which provides mental health counseling; the
Snohomish County Sheriff's Office Special Investigations Unit, which investigates
allegations of child abuse and neglect; the Snohomish County Prosecuting
Attorney’s Office’'s Sexual Assault Unit; and the Department of Social and Health
Services Division of Children and Family Services.

%0 RCW 26.44.180(2) requires that every county develop protocols for
handling investigations of criminal child abuse. Those protocols must “address the
coordination of . . . the prosecutor’s office, law enforcement, children’s protective
services, children’s advocacy centers, where available, local advocacy groups,
community sexual assault programs,” and others. Former RCW 26.44.180(2)
(2010) (emphasis added). Amendments made in 2019 to RCW 26.44.180(2) do
not affect our analysis, but we note the legislature eliminated the comma between
‘centers” and “where.” LAws OF 2019, ch. 82, § 2. Similarly, RCW 26.44.185(1)
requires that county protocols address coordination of child fatality, physical
abuse, and neglect investigations between “prosecutor’s offices, law enforcement,
children’s protective services, children’s advocacy centers, where available, local
advocacy groups, emergency medical services” and others. RCW 26.44.185(1)
(emphasis added). Because child advocacy centers must be considered for
investigation protocols only “where available,” neither statute compels the creation
of child advocacy centers or the use of child interview specialists at those centers.

11
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Most significantly, the team meets only to discuss victims and does not make
decisions about, for example, how to treat victims’ medical needs, whether
criminal charges are warranted, or how to handle a possible criminal case.5"

Third, Dawson Place has two child interview specialists on staff who
conduct forensic interviews with child victims. Dawson Place provides these
services pursuant to a contract with Snohomish County. An interview can be
requested by a child’s private or public school teacher, medical providers, law
enforcement officers, social workers, or others. Interviews are typically conducted
at Dawson Place, which provides a child-friendly interview setting and makes
emotional support dogs available to children being interviewed. The interviews are
all recorded and may be used for a criminal investigation or prosecution. Interview
specialists must, when requested, provide interview transcripts, work with
prosecuting attorneys, and testify in court. Although one of the interview
specialists’ professional responsibilities is working “closely with deputy prosecuting
attorneys and detectives to develop cases involving child victims or other victims
with special needs,”? no evidence shows interview specialists do more than
interview child victims and, when requested, perform related duties.

These three functions are not inherently governmental. At its core, Dawson
Place advances the therapeutic process for child victims of physical and sexual

abuse by coordinating communication among different entities that work with

%1 We note that West agreed during oral argument that the county
prosecutor, not Dawson Place, decides whether to bring criminal charges.

2 CP at 3424.

12
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victims and by providing a single location for entities working to assist child
victims. Abuse victims benefit from this work, as do law enforcement, social
service agencies, and health care organizations. Being a landlord, arranging
meetings, exchanging information on victims of abuse, and providing a meeting
space are functions that can be performed by a public or private organization.
And, for the reasons that follow, Dawson Place’s interview specialists do not
perform a nondelegable govemmental function.

Washington has made child abuse prevention and child safety a
“paramount” concern.>® Dawson Place’s work protects public heélth and safety by

helping victimized children. But, like the organization in Domestic Violence

Services of Greater New Haven, Dawson Place does not perform a nondelegable

governmental function.®
Critically, Dawson Place has no control over investigatory and charging
decisions because they are made exclusively by law enforcement or the

prosecuting attorney. Although “child interview specialists are an integral part of

53 See RCW 26.44.010 (“When the child’s physical or mental health is
jeopardized, or the safety of the child conflicts with the legal rights of a parent,
custodian, or guardian, the health and safety interests of the child should prevail.
When determining whether a child and a parent, custodian, or guardian should be
separated during or immediately following an investigation of alleged child abuse
or neglect, the safety of the child shall be the department's paramount concern.”);
see also RCW 26.44.175(1) (“The legislature finds that the purpose of
multidisciplinary child protection teams . . . is to ensure the protection and well-
being of the child and to advance and coordinate the prompt investigation of
suspected cases of child abuse or neglect to reduce the trauma of any child
victim.”).

54 See 47 Conn. App. at 474-75.

13
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the investigafcive process,” uncontested evidence shows police officers can
conduct investigations without Dawson Place.®® Without any involvement from
Dawson Place, a police officer can investigate a crime against a child and the
prosecuting attorney can bring charges based on the investigation. When there
are no criminal allegations, Dawson Place often conducts forensic interviews to
support therapeutic services. Just as law enforcement benefits from a hospital
administering rape kits to sexual assault victims, law enforcement benefits from
Dawson Place’s mission and activities. But neither Dawson Place nor a hospital's
emergency department necessarily performs a nondelegable governmental
function because of their work.

In Clarke, the animal shelter performed a nondelegable governmental
function because it took over some of the municipality’s law enforcement functions
for animal regulation, including the authority to unilaterally issue citations and

seize private property.®® Here, as in Domestic Violence Services of Greater New

Haven, because the government retained the sole authority to perform its

nondelegable law enforcement and prosecutorial functions and Dawson Place’s

% According to former Snohomish County Prosecuting Attorney Mark Roe,
his office “can’t dictate to anybody in law enforcement what they must and must
not do. Some kids are interviewed by an interview specialist, and some are not.”
CP at 2251. Dawson Place Executive Director Lori Vanderburg also explained,
“There are other jurisdictions that have child interview specialists that [Snohomish
County law enforcement officers] sometimes use. Sometimes detectives do their
own interviews. . . . So given different circumstances and different agencies, they
have different people that do interviews. Some of them, detectives, do their own, .
.. [e]specially for teens.” CP at 2566-67.

5 144 Wn. App. at 189-90.

14
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services benefit abuse victims regardless of government involvement, the first
Telford factor is not met.

B. Government Funding

The second Telford factor Weighs the extent to which government funds the
organization.>” An organization is less likely the functional equivalent of an agency
where it receives less than 50 percent of its funds from government.58 More
significant is whether government provides a fixed funding allocation or uses “an
ordinary fee-for-services model” to provide funding.5® The former favors functional
equivalency and the latter does not.%°

State, federal, and local government provided an average of 60 percent of
all monies Dawson Place received from fiscal year 2010 through January 31,

2017.%" Much of that government money was from 2010 and 2011 when Dawson

57 Fortgang, 187 Wn.2d at 518.

%8 See id. at 529 (“[N]o Washington case concludes that an entity’s funding
supports PRA coverage in the absence of majority public funding.”).

% See id. at 528 (“To the extent courts look beyond percentage and
consider the nature of a public funding scheme, they hold . . . that a fee-for-
services model weighs against functional equivalency even where an entity
receives all or most of its funding from public sources.”) (citing Domestic Violence
Servs., 47 Conn. App. at 475-76; Envirotest Sys. Corp. v. Freedom of Info.
Comm’n, 59 Conn. App. 753, 758-59, 704 A.2d 827 (2000)).

60 |d. at 528-29.

61 Dawson Place’s total operating revenue over those years was
$7,823,285, and, viewed in a light most favorable to nonmoving party West,
$3,813,679 of that was from government grants. The “Organizational Funding
Report” created by Dawson Place states that in 2010 it had over $1.7 million in
“‘operating revenue” and only $93,945 in government grants. CP at 3883. But
other documents, including a declaration and supporting documents from a
Dawson Place board member, show that it received over $1 million in government
funds that year. CP at 3858, 3860-61. It appears Dawson Place may have

15
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Place received over $1.6 million from different government grants to buy and
update its building. Since 2013, however, less than 50 percent of Dawson Place’s
revenue has come from government.62

No Washington case requires that we view an organization’s funding history
only as a mathematical average, and the parties agree no authority requires that
we look at the entirety of an organization’s history when analyzing the government
funding factor. Fortgang’s emphasis on the form of annual funding allocations—
“Il.e., designated levy funds, instead of fees for service”—reveals that our focus
should be on routine funding, not one-time allocations.®® Accordingly, we focus
our analysis on the amounts and methods of Dawson Place’s government funding

in recent years.

mislabeled those large government grants in its funding report in the “operating
revenue” category rather than the “government grants” category. Regardless,
these differences are ultimately immaterial to our analysis.

62 Total revenue was 32 percent of funding in fiscal year 2014, 24 percent in
FY 2015, 35 percent in FY 2016, and 43 percent for the period between July 2016
and January 31, 2017. See CP at 3883, 4313.

63 See Fortgang, 187 Wn.2d at 528-29. Of course, our focus on routine
funding under these facts does not prevent courts from weighing one-time
allocations where circumstances differ.

16
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Excluding fee-for-services rental income,® less than 50 percent of Dawson
Place’s funding comes from government in a typical year.®5 The largest share
routinely comes from Snohomish County. Since late 2013 or early 2014, Dawson
Place’s child interview specialists have been funded largely by Snohomish County
pursuant to a services contract. Dawson Place pays for two child interview
specialists, and the county reimburses it for their services. If Dawson Place fails to
submit reimbursement claims within 90 days of providing services, then
Snohomish County is not required to pay. Because less than 50 percent of
Dawson Place’s routine funds come from government and, more significantly,
those funds are all part of a fee-for-services exchange, this factor weighs against a
finding of functional equivalency.

C. Extent of Government Control

We evaluate the extent of government control for a functional equivalency
analysis by considering the degree of government control on “day-to-day

operations.”®® The presence and extent of government regulation does not

64 As the landlord to three government entities, Dawson Place receives
money from government as rental income. The record does not separate the
rental payments from government tenants and private tenants. Regardless, these
payments are clearly a fee-for-services exchange.

8 Thirty-two percent of Dawson Place’s revenues came from government in
fiscal year 2014, 24 percent in FY 2015, 35 percent in FY 2016, and 43 percent
through January of FY 2017. See CP at 4314.

% Fortgang, 187 Wn.2d at 530 n.14, 531 (citing inter alia, Domestic
Violence Servs., 47 Conn. App. at 477).

17
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determine whether government exerts control over daily operations.5” But the
presence of government officials in positions of authority over the organization can
show government control.%8

West contends Dawson Place is subject to government control because ‘it
operates pursuant to the express terms of State Law and County protocols
adopted as required by State Law.”®® Specifically, West argues RCW 26.44.020,
.180, and .185, interlocal agreements, and a federal memorandum of
understanding (MOU) “explicitly control the function and operation of the center.””°
He is incorrect.

To the extent chapter 26.44 RCW affects daily operations at Dawson Place,
these are regulatory impacts and not actual control. Also, these statutes require

action by Snohomish County alone,” regardless of whether a statutory “child

67 See id. at 530-531 (“There is no good reason to value government
transparency more in a heavily regulated area than in a less regulated area. Nor
is there any good reason for an entity to be subject to PRA transparency
requirements because other laws (or contracts) already mandate a certain amount
of transparency.”).

68 See Telford, 95 Wn. App. at 165 (concluding an organization was subject
to government control where an association was “completely controlled by elected
and appointment county officials,” despite lacking any “outside government
control.”).

9 Appellant’s Br. at 28.
70 |d. at 35.

" RCW 26.44.180(2)(a) (“Each county shall develop a written protocol.”);
RCW 26.44.185(1) (same).

18



No. 79656-9-1/19

advocacy center” exists.”> And where, as here, a child advocacy center is
available in the county, the statutes do not regulate the advocacy center’s conduct.
These laws do not show day-to-day governmental control.

West contends that a “pervasive scheme of interlocal agreements” control
Dawson Place’s daily operations,” but Dawson Place is not party to any interlocal
agreements.” Nor could it be because private nonprofit corporations, like Dawson
Place, cannot enter into interlocal agreements under the Interlocal Cooperation
Act.”™

West also distorts the record when he contends a “state-federal MOUJ ]

.. . control[s] the function and operation of’ Dawson Place.”® He relies on an MOU

between the Federal Bureau of Investigation and the National Children’s Alliance,

72 See RCW 26.44.185(1) (counties must create child sexual abuse
investigation protocols and must consider the role of a child advocacy center only
“‘where available”).

73 Appellant’s Br. at 35.

"4 West asserts “Dawson Place is a party to Interlocal ‘Agency’ Cooperation
Agreements with” Snohomish County and 11 municipalities, Appellant's Br. at 28
n.15, but the only “interlocal agreement” in the record is between Snohomish
County and the City of Stanwood, not Dawson Place. CP at 3401. West's briefing
cites to clerk’s papers 3143 to 3278 as support for his interlocal agreement
assertion, but the only evidence about interlocal agreements in that section of the
record also refers to the interlocal agreement between Stanwood and Snohomish
County.

7® RCW 39.34.030(1) (authorizing interlocal agreements by any “public
agency”); RCW 39.34.020(1) (defining “public agency” in relevant part as “any
agency, political subdivision, or unit of local government of this state including, but
not limited to, municipal corporations, quasi municipal corporations, special
purpose districts, and local service districts”).

8 Appellant’s Br. at 35.
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which provides accreditation to child advocacy centers. Dawson Place is not a
party to the MOU. And even if the MOU applied to Dawson Place through the
National Children’s Alliance, the memorandum does not give the FBI any
operational control. Rather, it allows the FBI access to child advocacy center
facilities so the FBI's own child interview specialists can interview abuse victims.

Dawson Place’s board is also not a source of government control. Dawson
Place’s board and its executive director have control over daily operations.
Dawson Place’s bylaws are structured to ensure private individuals always
comprise a majority of the board. Both at the time of its creation and recently, the
majority of Dawson Place’s board members are private individuals not employed
by any government. In 2017, for example, Dawson Place had 17 board members,
and seven were employed by a government entity. Only three of those seven
represented government entities on the board.

Because West fails to show day-to-day government control over Dawson
Place, this factor does not favor functional equivalency.

D. Government Origin

West argues we should conclude Dawson Place was created by the
government because government employees were involved in its creation.
Fortgang does not support this approach.”” Fortgang does approve consideration

of whether government action created the organization.”® This puts two concepts

7 Fortgang, 187 Wn.2d at 531 (rejecting an argument “that courts
should . . . ask whether the government was involved in the entity’s creation”).

78 |d. at 531-32.
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in play. First, we consider whether the organization was created by special
legislation.” As discussed, chapter 26.44 RCW neither creates nor mandates the
creation of any child advocacy center. And Dawson Place was already formed
when the legislature amended RCW 26.44.020, .180, and .185 to account for child
advocacy centers. Second, we consider who actually incorporated the
organization.8? Dawson Place was incorporated by a private individual acting in
his capacity as chief executive for private organization Compass Health. Because
government action did not create Dawson Place, the fourth Telford factor does not
support functional equivalency.

E. The Telford Factors Do Not Support Functional Equivalency

Dawson Place supports a core governmental interest—protecting children
from the harms of physical and sexual abuse—but does not do so by performing a
nondelegable governmental function. Dawson Place is not primarily funded by
government, is not controlled by government, and was not created by government.
Dawson Place is not a “public agency” as defined in RCW 42.56.010(1).

[I. West's Motion to Continue

West also appeals denial of his CR 56(f) motion to continue. Dawson Place
argues the invited error doctrine estops West from assigning error to denial of his

motion. Under the invited error doctrine, “a party may not set up an error at trial

79 |4,

80 See id. at 532 (“But WPZS was incorporated solely by private individuals,
so we cannot attribute its ‘origin’ to special legislation or other government
action.”); Clarke, 144 Wn. App. at 195 (“TCAC was formed as a private
corporation, by private citizens, and is not an entity created by the government.”).
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and then complain of it on appeal.”®" The doctrine applies when a party takes
“‘affirmative and voluntary action” that induces the trial court to take an action later
challenged on appeal.8?

During the hearing on the motion to continue, West asked the trial court to
deny his continuance and proposed an alternative course of action.

[Wihat | would like—what I've asked the court to do is rule against

the [CR] 56(f) motion, allow me to take a technical exception to that,

and allow the parties to file additional evidence as the court sees fit,

including the deposition of Adam Cornell, to the extent that we may
need it.

But | would like to proceed forward today, if it all possible. . . .

.. . I believe these issues can all be addressed by the court’s
issuing a memorandum opinion and considering the deposition of
Adam Cornell and what further financial information is necessary
within a week of today’s hearing. That's what | would ask the court
[to] order.[83]

The court did precisely as West suggested. It denied the continuance
“except that the court agreed to take the matter under advisement so that the
recent deposition of Mr. Adam Cornell might be transcribed and submitted in such

parts as any party wished, provided the excerpts complied with local rules.”3

8 Grange Ins. Ass’n v. Roberts, 179 Wn. App. 739, 774, 320 P.3d 77
(2013).

82 g,
8 RP (Oct. 31, 2017) at 19-20.
84 CP at 999.
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West now assigns error to the ruling, but the invited error doctrine precludes him
from doing so. Thus, we decline to consider this issue.

I1l. Dawson Place’s Motions to Strike

West assigns error to the court’s exclusion of evidence on summary
judgment. West submitted several sets of documents labeled “Tables of
Evidence.”® He also submitted the entire transcript from Cornell’s deposition and
a “Declaration re Deposition Excerpts” after the court denied the motion to
continue. Dawson Place made two motions, each on different grounds, to strike
the submissions. We review a grant of a motion to strike evidence for abuse of
discretion.®

The court excluded the “Tables of Evidence” because they “were not
accompanied and authenticated by a declaration.”®” Evidence submitted on
summary judgment must be admissible.8 A party offering a document in evidence
must authenticate it.%° On summary judgment, CR 56(e) requires that evidence
submitted be “[s]worn or certified” and either attached to or served with an

affidavit. Alternatively, GR 13(a) allows submission of an unsworn statement in

85 CP at 3705 (first “table”), 3665 (second “table”), 3647 (third “table”).

8 Burmeister v. State Farm Ins. Co., 92 Wn. App. 359, 365, 966 P.2d 921
(1998).

8 CP at 1000.
8 SentinelC3, Inc. v. Hunt, 181 Wn.2d 127, 141, 331 P.3d 40 (2014).
8 Burmeister, 92 Wn. App. at 365 (citing ER 901).
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lieu of an affidavit if it contains the proper recitation that it was made under penalty
of perjury.

West's “Tables of\ Evidence” did not comply with CR 56(e) or GR 13(a). He
provided dozens of documents in three submissions, each with a signed cover
sheet that merely listed the attached documents and made no recitation of
accuracy or authenticity. Because West failed to authenticate the documents he
submitted, the court did not abuse its discretion by excluding them.®°

The court also excluded the Cornell deposition transcript and related
submissions provided in support of West's summary judgment motion because
they violated Snohomish County Superior Court Local Rule 7(b)(2)(d)(4). LCR
7(b)(2)(d)(4) requires that deposition testimony submitted in support of a motion be
“‘quoted verbatim” or that “relevant pages thereof . . . be attached to the motion.”
The court’s oral ruling taking the CR 56(f) motion under advisement to review the
transcript reflected this rule. The court told the parties, “If there’s something
[significant] in this deposition transcript . . . identify that for me so | can quickly and
easily find it.”®" But West provided paraphrased selections from the deposition
instead of verbatim quotations and attached the entire 125-page deposition

transcript instead of the “relevant pages thereof.” “Local rules for the conduct of

% West also contends ER 201 mandated the court's acceptance of certain
legislative and judicial documents. But ER 201(d) requires judicial notice only “if
requested,” and he never made a request.

91 RP (Oct. 31, 2017) at 26.
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trial courts are desirable and necessary; such rules should not be ignored.”®?
Because West clearly did not comply with the local rule, the court did not abuse its
discretion by excluding this evidence.®®

V. Dawson Place’s Motion For Sanctions Under RAP 18.9

Dawson Place urges us to sanction West for making arguments in his
appellate briefs without citations to the record or to legal authority. West's briefs
contain numerous errors and omissions but are not so inadequate to warrant
sanctions.

Therefore, we affirm the trial court’s determination that Dawson Place is not

subject to the PRA and deny Dawson Place’s motion for sanctions on appeal.

v {
WE CONCUR:
%’ 14&1/ \/(/‘-//I’ A /

%2 Lemon v. Lemon, 59 Wn. App. 568, 574, 799 P.2d 748 (1990).

93 See Allied Fin. Servs., Inc. v. Mangum, 72 Wn. App. 164, 169, 864 P.2d 1
(1993) (affirming exclusion of witnesses for violation of discovery order enforcing a
local court rule); see also Carlson v. Lake Chelan Cmty. Hosp., 116 Wn. App. 718,
737-41, 75 P.3d 533 (2003) (affirming exclusion of testimony under CR 26(g) for
violations of discovery rules).
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